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A. INTRODUCTION 

 

1. This skeleton argument is lodged on behalf of the Claimant (the “Company”) in 

support of its application for an expedited hearing of its claim for declaratory relief 

under CPR Part 8 (the “Claim”).  

  

2. The Claimant is a holding company within the McLaren group of companies (the 

“Group”). The Group carries on business as a well-known manufacturer of high-

performance and luxury cars and a provider of technology services. It also operates 

one of the most successful, and well known, Formula 1 motorsport racing teams. The 
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Group’s headquarters and manufacturing facilities are situated in Woking, Surrey (see 

below). It employs around 4000 people in the UK, many of whom are employed in 

skilled jobs, and supports the employment of further thousands of jobs amongst its 

supply base, including recently-established facilities in Sheffield. 

  

3. Like many businesses, the Group has fallen into severe and unexpected financial 

difficulty as a result of the COVID-19 pandemic. Sales of motor cars have been very 

heavily affected, as has the Formula 1 season. The Group is as a result now facing an 

impending liquidity shortfall. It has an urgent need to raise new money by no later 

than 17 July 2020.  

 

4. In order to enable the Group to raise new money, a number of transactions have been 

proposed. Three such proposed transactions (the “Proposed Transactions”) are the 

subject of the instant proceedings. In brief summary, under the Proposed 

Transactions, the Group would sell or grant security over a collection of classic cars 

(the “Heritage Cars”) and/or enter into a sale and leaseback transaction in respect of 

the Group’s real property assets in Woking (the “Properties”). The details of the 

Proposed Transactions are set out in further detail below.  

 

5. The Defendant is, inter alia, the “Security Agent” under the Group’s existing 

financing arrangements. In that capacity, the Security Agent holds security over, 

amongst other assets, the Heritage Cars and the Properties (the “Transaction 

Security”) as trustee for various financial creditors of the Group. If the Proposed 

Transactions are to be implemented, it would be necessary for the Security Agent to 

release the Transaction Security over the Heritage Cars and/or the Properties (as 

applicable).  

 

6. Under the terms of the financial documents, the Defendant is obliged to release the 

Transaction Security in certain prescribed circumstances. Importantly, the finance 

documents expressly state that the Company is responsible for certifying whether the 

prescribed circumstances exist, and that the Security Agent is entitled to rely upon 

any such certification. 
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7. The Company considers that it can properly give a certification to the Security Agent 

so as to enable the Transaction Security to be released over the Heritage Cars and the 

Properties. However, an ad hoc group of creditors (including hedge funds and 

distressed debt investors) holding a beneficial interest in two series of notes issued by 

the Group (the “Ad Hoc Noteholders”) have claimed that it would be unlawful for 

the Security Agent to release the Transaction Security. Indeed, they have recently 

threatened to sue the Security Agent for breach of duty if the release sought by the 

Company is granted. This threat has placed the Security Agent in an invidious 

position and has jeopardised the Company’s urgent efforts to raise new money.  

 

8. As explained below, the Ad Hoc Noteholders have put forward their own alternative 

financing proposal (which in furtherance of their commercial interests they would 

strongly prefer the Group to accept instead of pursuing the Proposed Transactions). 

This is an important part of the commercial background to the dispute. By opposing 

the Proposed Transactions and threatening to sue the Security Agent, the Ad Hoc 

Noteholders are seeking to create a situation in which the Group has no choice but to 

accept their alternative financing proposal (on terms dictated by them), regardless of 

the impact on the Group’s other creditors and its stakeholders.  

 

9. The Group considers that the points raised by the Ad Hoc Noteholders are without 

any merit and are designed to seek to throw up as many hurdles as possible in the way 

of the Proposed Transactions. In a recent letter from the Ad Hoc Noteholders’ 

solicitors (Paul Hastings), it was asserted that any dispute relating to the Proposed 

Transactions would require a long and drawn-out trial which would take a significant 

amount of time to resolve. The tactics of the Ad Hoc Noteholders therefore appear to 

be designed to create a situation in which the Group runs out of time and is forced to 

abandon the Proposed Transactions.  

 

10. However, in light of the position adopted by the Ad Hoc Noteholders, it is clear that 

the Security Agent will require declaratory relief from the Court to confirm that the 

Transaction Security over the Heritage Cars and the Properties can properly be 

released. That is the purpose of the present Claim, which was issued by the Company 

on 16 June 2020 [1/5].  
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11. Upon issuing the Claim, the Company also applied for an expedited hearing of the 

Claim with a time estimate of 2 to 3 days (the “Expedition Application”) [2/15]. 

This is the hearing of the Expedition Application. For the reasons set out below, it is 

respectfully submitted that expedition should be granted.  

 

12. The latest delaying tactic deployed by the Ad Hoc Noteholders is to argue that all of 

the persons with a beneficial interest in the Transaction Security should be joined to 

the Claim as defendants (or represented by representative defendants). The Ad Hoc 

Noteholders have recently asserted in correspondence that, until the underlying 

beneficiaries are joined as defendants (or represented by representative defendants), 

the Expedition Application should be adjourned. However, this proposal is contrary to 

the well-established principles relating to trust litigation (including CPR 19.7A, which 

expressly states that beneficiaries need not be joined in proceedings against the 

trustee) and is in any event wholly unnecessary. The Company does not object to the 

joinder of an Ad Hoc Noteholder (see below), but it is simply wrong to suggest that 

the other beneficiaries of the Transaction Security also need to be joined or 

represented by representative parties. The position adopted by the Ad Hoc 

Noteholders is undoubtedly designed to delay and frustrate the proceedings so that the 

Company is forced to accept their financing proposal.  

 

13. The Court is asked to read the following documents in advance of the hearing:  

 

a. the first witness statement of Timothy Murnane (“Murnane-1”) [5/25];  

 

b. the second witness statement of Timothy Murnane (“Murnane-2”) [7/1212]; 

 

c. the Part 8 Claim Form (including the annexed “details of claim”) [1/5];  

 

d. the draft expedition order [3/18]; and  

 

e. if time allows, the correspondence between the parties and their solicitors since 12 

June 2020 (which can be found at the bundle at [6/1182] to [6/1210] and [9/1438] 

to [13/1444]). 
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B. FACTUAL BACKGROUND 

 

14. The factual background to the Claim is set out in Murnane-1 and the justification for 

expedition is set out in Murnane-2. The key points are summarised below.  

 

The Group and its financing arrangements 

 

15. The business of the Group needs little introduction. The McLaren brand is an icon of 

British business, manufacturing and motorsport. It is the second oldest, and second 

most successful, Formula 1 team of all time, having won 182 races, 12 Drivers’ 

Championships and eight Constructors’ Championships. 

 

16. As mentioned above, the Company is a holding company within the Group.1 The 

Company has a large number of direct and indirect subsidiaries, including:  

 

a. McLaren Racing Limited (“Racing”);  

 

b. McLaren Automotive Limited (“Automotive”); and  

 

c. McLaren Services Limited (“Services”). 

 

A structure chart can be found at [6/64].  

 

17. The Group’s main external financing arrangements comprise (i) a revolving facility 

agreement dated 10 July 2017 (as amended from time to time) (the “RCF Facility 

Agreement”) [6/237] and (ii) notes issued under a senior secured notes indenture 

dated 20 July 2017 (as supplemented from time to time) (the “Senior Secured Notes 

Indenture”) [6/65].  

 

 
1 It should be noted that the Company was formerly known as NMG Bidco Limited. This is the name that 
appears on the relevant finance documents (see below). The Company has subsequently been renamed as 
McLaren Holdings Limited.  
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18. Under the RCF Facility Agreement, a syndicate of lenders made available a revolving 

credit facility in the sum of £90,000,000 to a number of borrowers within the Group, 

including the Company. The maximum commitments under the RCF Facility 

Agreement have been increased to £130,000,000 and the facility is now fully drawn. 

The RCF Facility Agreement is governed by English law (save in relation to certain 

specified matters, including the restrictive covenants in Schedule 18 and the events of 

default in Schedule 19, which are governed by New York law). The RCF Facility 

Agreement and the other contractual documents relating to the same facility are 

described as the “Credit Facility Documents”.   

 

19. Under the Senior Secured Notes Indenture, McLaren Finance plc2 issued two series of 

senior secured notes (the “Senior Secured Notes”), comprising £370 million 5% 

Senior Secured Notes due in 2022 and US$350 million 5.75% Senior Secured Notes 

due in 2022. The Defendant is the trustee of the Senior Secured Notes (in such 

capacity, the “Senior Secured Notes Trustee”). The Senior Secured Notes Indenture 

is governed by New York law.  

 

The Transaction Security 

 

20. The obligations of the principal debtors under the RCF Facility Agreement and the 

Senior Secured Notes Indenture are guaranteed by numerous entities within the 

Group. The principal debtors and guarantors are collectively described herein as the 

“Obligors”. The obligations of the Obligors are secured by fixed and floating security 

interests (the Transaction Security) over a number of assets within the Group.  

 

21. The assets subject to the Transaction Security include:  

 

a. a collection of classic cars owned by Racing and Automotive (the Heritage Cars); 

and   

 

b. various real property assets situated in Woking (the Properties), namely:  

 
2 This entity was formerly known as NMG Finco plc (which is the name that appears on the relevant 
finance documents). It has subsequently been renamed as McLaren Finance plc.  
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i. certain freehold and leasehold property owned by Services, including the 

McLaren Technology Centre (the “MTC”); and  

 

ii. the McLaren Production Centre, which is owned by Automotive. 

  

22. The security interests comprising the Transaction Security have been granted in 

favour of the Security Agent (being the Defendant to these proceedings). It holds the 

Transaction Security as trustee for, inter alios, the creditors under the RCF Facility 

Agreement and the Senior Secured Notes Indenture.  

 

23. The terms on which the Security Agent holds the Transaction Security (including the 

distribution of the proceeds of the Transaction Security and the conditions for the 

release of the Transaction Security) are set out in an intercreditor agreement dated 20 

July 2017 (the “Intercreditor Agreement”) [6/946]. The Intercreditor Agreement is 

governed by English law: see Clause 21.  

 

24. If the Company wishes to commence legal proceedings in respect of a dispute arising 

out of the Intercreditor Agreement, then it must do so in England. This is the effect of 

the “asymmetric” jurisdiction provision at Clause 32.1 of the Intercreditor Agreement. 

Clause 32.1 is therefore an exclusive English jurisdiction agreement in relation to any 

claim brought by the Company: see Mauritius Commercial Bank Ltd v Hestia 

Holdings Ltd [2013] EWHC 1328 (Comm) at [40] per Popplewell J and 

Commerzbank Aktiengesellschaft v Pauline Shipping Ltd [2017] EWHC 161 (Comm) 

per Cranston J at [62]-[70].  

 

The Group’s liquidity position 

 

25. In February 2020, the Group’s senior management identified a need for additional 

liquidity. The Group received further capital through the issue of new shares to its 

shareholders in early March 2020, for which it received cash proceeds in the sum of 

£291,000,000. At the time, it was thought that this would provide the Group with 

ample liquidity in order to fund its business plan.  
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26. However, on 11 March 2020, the COVID-19 virus was declared to be a pandemic by 

the World Health Organization. The scale and impact of the pandemic quickly 

became apparent to the senior management of the Group.  

 

27. Forecasts prepared by senior management showed that the Group would likely be 

faced with unprecedented losses and operational complexities. These forecasts have 

unfortunately proved to be accurate, and the pandemic has had a massive and 

detrimental effect on the Group’s trading performance. The start of the Formula 1 

season has been delayed. Car dealerships have temporarily closed; supplies have been 

interrupted; manufacturing has been suspended or impeded; customer orders have 

declined; sponsorship revenues have fallen; and additional costs have arisen from new 

health and safety measures. 

 

28. Above all, the pandemic has created a severe strain on the Group’s cash flow. Cash 

receipts have fallen dramatically, yet the costs of running the business continue to 

accumulate. A number of steps have been taken to strengthen the Group’s liquidity 

position, but it is now abundantly clear that the equity raised in early March 2020 will 

not be sufficient to enable the Group to weather the storm.  

 

29. The Group’s cash flow requirements are kept under regular review by senior 

management. As explained by Mr Murnane (in Murnane-1 at [48] [5/39]), it is 

considered that:  

 

a. whilst the Group has sufficient liquidity to meet its obligations as and when they 

fall due in the very short term, further liquidity is required to be made available by 

no later than 17 July 2020; and 

 

b. additional liquidity of approximately £280 million would be sufficient for the 

Group to be able to support its operations into 2021.  

 

The Proposed Transactions 

 

30. The Group has proposed three transactions (the Proposed Transactions) to address its 

urgent and pressing liquidity requirements. All of the Proposed Transactions involve 
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the realisation of value from the Heritage Cars and/or the Properties. The Proposed 

Transactions are described in the Murnane-1 [6/42] and are briefly summarised 

below.   

 

The first Proposed Transaction 

 

31. Under the first Proposed Transaction, the following steps would take place (the 

“Property Sale and Leaseback”):  

 

a. the owners of the Properties (namely Services and Automotive) would sell the 

Properties to a purchaser outside of the Group for cash consideration;  

 

b. the Transaction Security over the Properties would be released by the Security 

Agent; and  

 

c. the purchaser would lease the Properties back to the Group under a long-term 

lease (so that the Group could remain in occupation of the Properties).  

 

The second Proposed Transaction 

 

32. Under the second Proposed Transaction, the steps contemplated by the Property Sale 

and Leaseback would take place, and the following additional steps would occur:  

 

a. the owners of the Heritage Cars (namely Racing and Automotive) would sell 

certain of the Heritage Cars to a purchaser outside of the Group for cash 

consideration, and the Transaction Security over the Heritage Cars would be 

released by the Security Agent (the “Heritage Car Sale”); or  

 

b. in the alternative to the Heritage Car Sale, the following steps would take place 

(the “Heritage Car ABL”):  

 

i. the owners of the Heritage Cars (namely Racing and Automotive) would sell 

certain of the Heritage Cars to a newly-incorporated company within the Group 

(“Newco”);  
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ii. Newco would be designated as an Unrestricted Subsidiary (as defined in the 

Senior Secured Notes Indenture and the RCF Facility Agreement); 

 

iii. the Transaction Security over the assets of Newco (including over the Heritage 

Cars) would be released by the Security Agent; and  

 

iv. Newco would create new security over the Heritage Cars in order to obtain an 

asset-backed loan (“ABL”) from a third party.   

 

The third Proposed Transaction 

 

33. Under the third Proposed Transaction (the “Full ABL”), all of the steps contemplated 

by the Heritage Car ABL would take place (in respect of all the Heritage Cars), and 

the following additional steps would occur:  

 

a. the MTC would be sold by its owner (Services) to Newco;  

 

b. the Transaction Security over the assets of over the MTC would be released by the 

Security Agent;  

 

c. Newco would lease the MTC back to the Group under a long-term lease (so that 

the Group could remain in occupation of the MTC); and  

 

d. Newco would create new security over the MTC in order to obtain an ABL from a 

third party.  

 

Release of security: contractual framework 

 

34. Each of the Proposed Transactions requires the Security Agent to release the 

Transaction Security over the Heritage Cars and/or the Properties (as applicable).  

 

35. The obligation and power of the Security Agent to release the Transaction Security is 

governed by a number of provisions within the finance documents. One of the key 
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provisions is Clause 15.1(b) of the Intercreditor Agreement, which provides as 

follows [6/1042]:  

 
“If, in respect of: 
 
(i) a disposal of an asset by a Debtor or Third Party Chargor to a person or 
persons outside the Group;[3] 
(ii) a disposal of an asset which is subject to the Transaction Security to a 
person or persons outside the Group; or  
(iii) [...],  
 
and which, in each case, is: 
 
(A) permitted under the Credit Facility Documents; 
(B) permitted under the Senior Secured Notes Indenture; 
(C) [...] 
(D) [...]; and 
(E) not a Distressed Disposal, 
 
... the Security Agent is irrevocably instructed and authorised (at the cost of 
the relevant Debtor, Third Party Chargor or the Company and without any 
consent, sanction, authority or further confirmation from any Creditor, any 
Debtor, Third Party Chargor or, without limitation, the Senior Secured Notes 
Trustee) ... 
 
(F) to release the Transaction Security or any other claim (relating to a 
Secured Debt Document) over the relevant assets and/or shares;  
(G) [...]; and 
(H) to execute and deliver or enter into any release of the Transaction 
Security or any claim described in paragraphs (F)and (G) above and issue 
any certificates of non crystallisation of any floating charge or any consent to 
dealing that may, in the discretion of the Security Agent, be considered 
necessary or desirable. 
 
For the avoidance of doubt, the Security Agent may rely on a certification 
from the Company that the transaction is as described in paragraphs (a)(i) to 
(iv) and/or (b)(A) to (E) above.” (emphasis added) 

 

36. Various other provisions are relevant to the release of the Transaction Security, 

including (inter alia) Clause 15.1(a) of the Intercreditor Agreement, Section 10.05 of 

the Indenture and Clauses 41.3(a)(ii), 31.3 and 31.6 of the RCF Facility Agreement.  

 

 
3 It should be noted that, under the Intercreditor Agreement, any Unrestricted Subsidiaries do not fall 
within the definition of the “Group”. It follows that, once Newco has been designated as an Unrestricted 
Subsidiary, a disposal of an asset to Newco will constitute a disposal of an asset to a person outside of the 
Group.  
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37. The basic concept underlying each of these provisions is that the terms of the finance 

documents permit the Company to enter into various different types of transactions in 

relation to the assets which are the subject of the security. The Company is solely 

responsible for certifying whether the relevant conditions are satisfied (so as to enable 

the release of the Transaction Security): see e.g. the underlined part of Clause 15.1 of 

the Intercreditor Agreement, quoted above. In particular, the Company is responsible 

for certifying that a release of the Transaction Security is permitted under the Credit 

Facility Documents, permitted under the Senior Secured Notes Indenture and not a 

“Distressed Disposal” (as defined in the Intercreditor Agreement). The Company 

considers that these conditions are satisfied in relation to each of the Proposed 

Transactions.  

 

38. Under the terms of the finance documents, one of the requirements – which the 

Company would certify is satisfied – is that the Company must not dispose of “all or 

substantially all” of its assets. This is one of the covenants contained in the Senior 

Secured Notes Indenture (see Article 5 [6/174]) and the RCF Facility Agreement (see 

Clause 7 of Schedule 18 [6/528]). As explained below, the Heritage Cars and the 

Properties plainly do not represent all or substantially all of the Company’s assets.  

 

Negotiations with the Ad Hoc Noteholders 

 

39. The Ad Hoc Noteholders (represented by Paul Hastings) have sought to argue that it 

would be unlawful for the Security Agent to release the Transaction Security over the 

Heritage Cars and the Properties.  

 

40. The correspondence with Paul Hastings began in May 2020, after Sky News 

published an article entitled “Coronavirus: McLaren eyes £275m from historic cars 

and HQ deal”. (It should be noted that the transaction described in this article is not 

one of the Proposed Transactions.) Paul Hastings wrote to the Company on 20 May 

2020 stating that the transaction reported by Sky News was “objectionable to existing 

Holders [of the Senior Secured Notes] ... as it proposes to release their security and 

does so in breach of the terms of the Indenture” [6/1182]. This was a completely 

general assertion which did not identify any specific term of the Senior Secured Notes 
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Indenture that would allegedly be breached. The letter also threatened to accelerate 

the Senior Secured Notes in advance of their scheduled maturity in 2022.  

 

41. The Ad Hoc Noteholders have put forward their own financing proposal which does 

not involve a release of the Transaction Security (the “Noteholder Financing 

Proposal”). They plainly consider that it would be in their own commercial interests 

for the Group to agree to this proposal on the terms which they have proposed. The 

Group has engaged with the Ad Hoc Noteholders in good faith to discuss the 

Noteholder Financing Proposal and is continuing to do so. However, it is necessary 

for the directors to move forward with the transaction that provides the best outcome 

for creditors as a whole.  

 

42. On 4 and 7 June 2020, the Group’s financial advisers were informed by certain of the 

Ad Hoc Noteholders that they had instructed the Security Agent not to release the 

Transaction Security over the Heritage Cars and the Properties.  

 

43. U.S. Bank Trustees Limited (in its capacity as the Security Agent and the Senior 

Secured Notes Trustee) is represented by Bryan Cave Leighton Paisner (“BCLP”). 

Given the position which had been taken by the Ad Hoc Noteholders, on 12 June 

2020, the Group’s solicitors (Ashurst) wrote to the Defendant to set out the details of 

the Proposed Transactions [6/1188]. The letter sought confirmation that the Security 

Agent would release the Transaction Security over the Heritage Cars and Properties 

upon receiving the appropriate certification from the Company. In view of the 

urgency, Ashurst asked for a response by 1pm on 15 June 2020.  

 

44. On 14 June 2020, Paul Hastings wrote two letters: one to the Defendant [6/1200] and 

one to Ashurst [6/1198]. The letter from Paul Hastings to Ashurst stated, in effect, 

that the Group had no choice but to agree to any terms dictated by the Ad Hoc 

Noteholders. This is because the Ad Hoc Noteholders would object to the Proposed 

Transactions and would insist upon a lengthy and drawn-out trial that would cause the 

Group to run out of money:  

 
“As you and your clients knew, before you wrote your letter we and our clients 
consider that any transaction along the lines of the Proposed Transactions, in 
so far as the nature of the transaction can be ascertained from the incomplete 
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and vague form described in your letter, would constitute a breach of the 
Indenture and cannot be executed at all and certainly not before a full and 
careful examination of the detail of the structure and implications of the 
specific Proposed Transaction. That examination will inevitably require a 
determination by a competent court having regard to all of the relevant facts 
and circumstances. As a result, there is no realistic prospect whatsoever of 
any of the Proposed Transactions being capable of being executed and funded 
within the timing imposed on the Group by its shortage of liquidity ... 
 
Accordingly, the pursuit of any of the Proposed Transactions will inevitably 
require a complex and time consuming judicial determination. Further, we 
wish to make it very clear that we are of the view that any such determination 
is highly likely to confirm our view of the reading of the Indenture. 
 
The Group does not have the time or luxury to pursue these so called 
“options” as a means to address what your letter refers to as “urgent funding 
requirements of the Group”. They are not options at all because they 
constitute Events of Default and because any determination to the contrary 
will not be concluded before the Group runs out of cash. There is a very 
material risk that if the Group were to take any further steps to pursue these 
“options” and in particular to seek declaratory relief, which will of course be 
resisted by our clients, then the one remaining realistic financing option open 
to the Group, namely the transaction with the Note holders will collapse and 
the Group will then have no realistic prospect of avoiding an insolvent 
liquidation.” (emphasis added) 

 

45. The letter concluded with an aggressive threat against the directors of the companies 

within the Group (on the basis that the Proposed Transactions “would be a clear 

breach of fiduciary duties and may give rise to personal liabilities”). The letter also 

suggested that the directors would be in breach of duty if they pursued any transaction 

other than the Noteholder Financing Proposal.  

 

46. In the second letter sent by Paul Hastings on 14 June 2020 to the Defendant [6/1204], 

further threats were made against the Security Agent itself:  

 
“The Security Agent will be in breach of its obligations if it provides consent 
or otherwise acts on any notice or request to release Transaction Security or 
otherwise participate in the Proposed Transactions, particularly now it is on 
notice of the concerns of the Instructing Group.” 

 

47. In addition, this letter purported to identify (for the first time) the reasons why the 

Proposed Transactions are unlawful. The purported basis for the objection to the 

Proposed Transaction is plainly hopeless:  
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a. The only real objection identified by Paul Hastings relies on Article 5 of the 

Senior Secured Notes Indenture [6/174]. As mentioned above, Article 5 prevents 

the Company from disposing of “all or substantially all” of its assets. Paul 

Hastings asserted that the Heritage Cars and the Properties represent “all or 

substantially all” of the Group’s assets.4 

 

b. This argument has no prospect of success. The Heritage Cars and the Properties 

represent a small fraction of the Group’s assets and revenues. For example, even if 

one excludes the value of the McLaren brand and intellectual property, the 

Heritage Cars and the Properties are responsible for about a fifth of the Group’s 

revenues and about a quarter of the Group’s total assets: see Murnane-1 at [82]-

[85] [5/52]. On any view, these assets do not represent “all or substantially all” of 

the Group’s assets.  

 

48. It appears, therefore, that the strenuous objections of the Ad Hoc Noteholders are 

ultimately based on a single bad point. This is a very unsatisfactory state of affairs.  

 

49. On 15 June 2020, BCLP sent a letter to Ashurst [6/1206]. The letter did not confirm 

or deny that the Security Agent would release the Transaction Security over the 

Heritage Cars and the Properties. However, the letter stated: “In the event that the 

relevant stakeholders cannot agree whether the Proposed Transaction are permitted 

under the Notes Documents (and subject to [the Security Agent’s] own views), we 

recognise that an application for declaratory relief may be necessary”. BCLP also 

expressly requested that its client (U.S. Bank Trustees Limited) be joined to any 

proceedings as a Defendant in its capacity as Security Agent and Senior Secured 

Notes Trustee.  

 

50. Ashurst responded to Paul Hastings and BCLP on 15 June 2020 [6/1208 and 1210] to 

notify them that a claim for declaratory relief would be issued imminently under CPR 

Part 8. Ashurst wrote to BCLP that “your client may therefore wish to take steps now 

 
4 In this context, the Company’s assets are assessed on a consolidated basis (i.e. including the assets of any 
Subsidiaries): see e.g. Section 5.02(b) of the Indenture [6/176].  
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to identify an appropriate expert on New York law, should it be minded to contest the 

claim”.      

 

The Claim 

 

51. The Claim was issued and served on 16 June 2020 [1/5]. When the Claim was served, 

Ashurst notified BCLP in writing that the Security Agent should immediately begin to 

prepare its evidence in answer to the Claim (and should not wait for the outcome of 

the Expedition Application).  

 

52. The Claim seeks declaratory relief to confirm that the Security Agent can properly 

release the Transaction Security over the Heritage Cars and the Properties upon 

receiving the requisite certification from the Company: see the draft order at [4/21].  

 

53. The principal contested issues on the Claim are as follows: 

 

Issue 1: If the Company (acting rationally and in good faith) provides a certificate 

under Clause 15.1 of the Intercreditor Agreement, should the Security Agent rely on 

the certificate and release the Transaction Security in the manner proposed?   

 

The Company submits that the answer to this question is “yes” (the “Primary Case”). 

The Company accepts that the certification regime is subject to an implied 

requirement of rationality and good faith: see Socimer International Bank Ltd v 

Standard Bank London Ltd (No. 2) [2008] 1 Lloyd’s Rep; Braganza v BP Shipping 

[2015] 1 WLR 1661 at [22] per Lady Hale; and Re Lehman Brothers International 

(Europe) (“Waterfall IIC”) [2016] EWHC 2417 (Ch) at [193]-[194] per Hildyard J. 

Subject to that requirement, the Company’s position is that the Security Agent should 

rely on the certificate and release the Transaction Security in the manner proposed.  

 

Issue 2: Without prejudice to the Primary Case, do any of the Proposed Transactions 

involve a disposal of “all of substantially all” of the Company’s assets (contrary to 

Article 5 of the Senior Secured Notes Indenture)?  
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On the Company’s Primary Case, it should be unnecessary for the Court to determine 

this point (since the Company could simply certify that the Proposed Transactions do 

not contravene the relevant covenant). However, given that the point has been raised 

in correspondence by Paul Hastings (and appears to be the only basis upon which the 

Ad Hoc Noteholders object to the Proposed Transactions), it is appropriate for the 

Court to determine the point so as to avoid any future argument.  

 
54. Other than Issue 2, the Court is not being asked to determine other contested factual 

issues.5  

 

55. In particular, the Claim does not seek any determination by the Court of any issue as 

to whether the Proposed Transactions are at “fair market value”6 or involve a sale and 

leaseback on “customary”7 terms. As to these points: 

  

a. Under the finance documents, it is a matter for the Company to certify whether the 

Proposed Transactions are at fair market value or involve a sale and leaseback on 

customary terms.  

  

b. Pursuant to its Primary Case (see above), the Company’s position is that, provided 

that its certification is rational and in good faith, then the Security Agent should 

act on the same. 

  

c. For these purposes, the Company is in the process of obtaining expert advice from 

Colliers (in relation to the Properties) and Sothebys (in relation to the Heritage 

Cars) to enable it to provide the necessary certification rationally and in good 

faith.  

 

 
5 One of the technical requirements under the Senior Secured Notes Indenture and the RCF Facility 
Agreement is that the Company must have sufficient “Designated Contributions” (in the form of equity 
capital) to enter into certain of the Proposed Transactions. It is very unlikely that this will give rise to any 
dispute, since the quantum of the Designated Contributions is a matter of objective fact (supported by 
documentary evidence exhibited to Murnane-1) that can be verified by the Security Agent and the Ad Hoc 
Noteholders.   
6 See the definition of fair market value at page 21 of the Senior Secured Notes Indenture [6/86] and the 
RCF Facility Agreement [6/237].  
7 See limb (22) of the definition of Asset Dispositions in the Senior Secured Notes Indenture [6/73] and the 
RCF Facility Agreement [6/301].  
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56. The key power of release is contained in the Intercreditor Agreement, which is 

governed by English law: see above. However, since the Indenture and certain 

provisions of the RCF Facility Agreement are governed by New York law, the 

Company has also filed an expert report on New York law [8/1219] by The 

Honourable Robert S. Smith, a retired Judge in the New York Court of Appeals. 

Judge Smith has unparalleled experience in the field (having written over 200 

opinions when sitting as a Judge in the New York Court of Appeals, many of which 

related to New York contract law). The clear conclusion reached by Judge Smith is 

that, as a matter of the operation of the mechanics of the Indenture and Schedule 18 to 

the RCF, the Proposed Transactions are permitted.  

 

57. The Company does not however anticipate that there is in fact likely to be much 

dispute as to Judge Smith’s opinion.  For the most part, he describes – helpfully – the 

operation of the mechanics of the relevant provisions of the Indenture and the SSRCF 

which are governed by New York law.  His conclusions as to the permissibility of the 

Proposed Transactions are necessarily dependent on the assumptions which he has 

been asked to make as to compliance with certain of those provisions. The 

Company’s case on these matters is that they will be the subject of the certification 

which the Company intends to provide. If the certification is given rationally and in 

good faith, then the Security Agent is required to rely on the certificate and release the 

Transaction Security in the manner proposed.  

 

Parties to the Claim 

 

58. The parties to the Claim are as follows:  

 

a. The Company is the Claimant.  

 

b. The Defendant is U.S. Bank Trustees Limited (in its capacity as the Security 

Agent and the Senior Secured Notes Trustee).  
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59. As noted above, the Security Agent holds the Transaction Security as trustee for the 

financial creditors of the Group.8 This is the effect of Clause 18.2 of the Intercreditor 

Agreement [6/1057], which provides that “the Security Agent declares that it shall 

hold the Security Property on trust for the Secured Parties on the terms set out in this 

Agreement”. The “Secured Parties” are defined to include a long list of financial 

creditors – including the Noteholders, the lenders under the RCF Facility Agreement, 

the Hedge Counterparties (as defined), the Issuer of the Senior Secured Notes, and 

various other persons.  

 

60. The Secured Parties therefore hold a beneficial interest in the Transaction Security. 

However, it is well established that a beneficiary under a trust does not need to be 

joined as a defendant to any proceedings commenced against a trustee. This has been 

codified in the procedural rules for many years – originally under RSC order 15, rule 

14, and now under CPR 19.7A. The latter provides as follows:  

 
“(1) A claim may be brought by or against trustees, executors or administrators in 
that capacity without adding as parties any persons who have a beneficial interest 
in the trust or estate (“the beneficiaries”). 
 
(2) Any judgment or order given or made in the claim is binding on the 
beneficiaries unless the court orders otherwise in the same or other proceedings.” 

 

61. There is a very good justification for this rule, viz. that it would be impracticable to 

join all of the beneficiaries under the trust as defendants to the proceedings. It would 

also be unnecessary to do so, since the relevant arguments can be put forward by the 

trustee on behalf of the beneficiaries. See Lewin on Trusts (20th edition) at paragraph 

47-001:  

 
“Since trustees administer the trust fund as principals, not as agent for the 
beneficiaries, albeit in a fiduciary capacity on behalf of the beneficiaries, the 
trustees are normally the proper claimants in proceedings against agents and 
other third parties in actions based on breach of contract or tort, and other causes 
of action arising in the course of administration of the trust ... There is no need in 
normal circumstances for beneficiaries to be joined as co-claimants (or 
defendants), for the trustees represent the trust.” 

 

 
8 Despite the name “Security Agent”, the Transaction Security is expressly held by the Security Agent as 
trustee (and therefore as principal).  
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62. In general, the Court only requires the joinder of beneficiaries in two limited 

circumstances. See the White Book at 19.7A.2:  

 
“There are two circumstances in which the court may “otherwise order” under 
r.19.7A(2); (i) where the court, when giving judgment, directs that notice of the 
judgment shall be served on a person who is not a party and gives that person 
permission to apply to set aside or vary the judgment (see r.19.8A, below); (ii) 
where an interested beneficiary can show that, in earlier proceedings, the trustees 
did not in effect represent him; for example, proceedings which, the beneficiary 
alleges, resulted in an overpayment to a trust creditor, or in the transfer of trust 
property out of the trust, and the beneficiary has solid grounds for impeaching 
that result (Re De Leuw [1922] 2 Ch 540). In such cases, a beneficiary may bring 
a derivative action, but only if special circumstances are shown and only if, 
usually, the trustees are joined as parties (see Hayim v Citibank NA [1987] AC 
730; Roberts v Gill & Co [2010] UKSC 22; [2011] 1 AC 240, SC (noted in 
para.19.5.8, above) and McEneaney v Stevens, 2 May 2017, unrep. (Ch) (Edward 
Murray)).” 

 

63. Neither of these circumstances is applicable in the present case. The Defendant is a 

sophisticated professional trustee which has already instructed solicitors and counsel 

in relation to the Claim. There can be no doubt but that the Defendant is able to act on 

behalf of the Secured Parties and represent their interests, ensuring that any relevant 

arguments are put forward before the Court.  

 

64. On 17 June 2020, BCLP (on behalf the Defendant) wrote to Ashurst (on behalf of the 

Company) stating as follows [13/1444]:  

 

a. the Defendant was not minded to contest the Claim;    

 
b. the Ad Hoc Noteholders (or a representative party on behalf of the Ad Hoc 

Noteholders) should be joined to the proceedings; and  

 

c. all of the other Secured Parties (or a series of representative parties on behalf of 

each category of Secured Parties) should be joined to the proceedings.    

 

65. The Ad Hoc Noteholders immediately saw an opportunity to create a delay to the 

Expedition Application and frustrate the Claim. Accordingly, later that evening, Paul 

Hastings wrote to Ashurst and BCLP as follows [12/1441]:  
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a. one of the Ad Hoc Noteholders (Simon Gaul) wished to be joined to the Claim as 

a defendant (as a “representative” of the Ad Hoc Noteholders); 

 

b. the Company should make an application to join Mr Gaul and all of the other 

Secured Parties (or a series of representative parties on behalf of each category of 

Secured Parties); and  

 

c. pending the joinder of Mr Gaul and the other Secured Parties (or representative 

parties on their behalf), the Expedition Application should be adjourned.  

 

66. The Company does not object to the joinder of Mr Gaul. The Ad Hoc Noteholders are 

the only creditors who have objected to the release of the Transaction Security, and 

Mr Gaul has a legal team (Paul Hastings) who can ensure that any relevant arguments 

are put forward. That said, it is submitted that any order joining Mr Gaul should 

record that Mr Gaul and the existing Defendant shall not duplicate each other’s 

evidence and submissions.  

 

67. It is not understood why the Company should apply to join Mr Gaul. If he wishes to 

be joined, it is a matter for him to apply. He can do so orally at the hearing on Friday 

if he wishes to do so (or he can apply during the course of Thursday); the Company 

will not insist upon any unnecessary formality or period of notice. The idea that the 

Company itself should apply to join Mr Gaul has obviously been put forward by Paul 

Hastings to create a pointless delay and a spurious justification for an adjournment of 

the Expedition Application.   

 

68. Moreover, although the Company does not object to the joinder of Mr Gaul, it is not 

considered that Mr Gaul should be joined as a representative party under CPR Part 19. 

This would not be necessary or appropriate. The Secured Parties are already 

represented by the Defendant (as Security Agent and Senior Secured Notes Trustee) 

and no further representation order is required. Mr Gaul may well have been advised 

that, if he is joined as a representative party, then he will be able to obtain some sort 

of protection against an adverse costs order. This would be quite wrong: if Mr Gaul 

wishes to be joined for the purpose of opposing the Claim, then he does so at his own 

risk as to costs. 
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69. Further, and more importantly, it is entirely wrong to suggest that the other Secured 

Parties (including the other Senior Secured Noteholders, the lenders under the RCF 

Facility Agreement, the Hedge Counterparties and various other persons) need to be 

joined to the proceedings or represented by their own additional representative 

parties. As to this: 

 

a. The normal rule in trusts litigation (as reflected in CPR 19.7A) is that proceedings 

can be commenced against the trustee without the need to join the beneficiaries. 

There are very good reasons underlying this rule, which is designed to prevent the 

unnecessary proliferation of parties to litigation in circumstances where the trustee 

can put forward all of the relevant arguments itself. 

 

b. The Security Agent is the person responsible for releasing the Transaction 

Security. No one else has any role whatsoever in the release. This can be seen 

from Clause 15.1(b) of the Intercreditor Agreement, which expressly states “the 

Security Agent is irrevocably instructed and authorised ... without any consent, 

sanction, authority or further confirmation from any Creditor, any Debtor, Third 

Party Chargor or, without limitation, the Senior Secured Notes Trustee ... to 

release the Transaction Security”. Accordingly, if the Security Agent is bound by 

the outcome of the Claim, that is sufficient for the Company’s purposes. 

 

c. Indeed, this is the very reason why the Transaction Security is vested in the 

Security Agent rather than being held by the Secured Parties directly. The whole 

point of this structure is that, rather than needing to engage with a large and ever-

changing body of financial creditors, the Company can simply engage with the 

Security Agent as trustee on their behalf. 

 

d. It is a matter for the Security Agent to ensure that any appropriate arguments are 

made on behalf of the Secured Parties (if the arguments are not already put 

forward by Mr Gaul). That is the job of the Security Agent; it is what the Security 

Agent and its legal team are being paid to do. They cannot reasonably expect that 

a raft of representative parties should be joined to the proceedings in order to 

make the relevant submissions.  
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e. In any event, there is no indication that anyone other than the Ad Hoc Noteholders 

oppose the Proposed Transactions.  

 

70. In the letter dated 17 June 2020, BCLP referred to two cases in which noteholders 

were joined as representative parties: see Citicorp Trust Trustee Co Ltd v Barclays 

Bank plc [2013] EWHC 2608 (Ch) (Peter Smith J) and Citibank NA v Oceanwood 

Opportunities Master Fund [2018] EWHC 448 (Ch) (Mann J). However:  

 

a. In both of those cases, the issue was whether certain notes should be 

disenfranchised from voting at a noteholder meeting (by reason of the beneficial 

ownership of the affected notes). For an issue of that type, it obviously does make 

sense to ensure that the noteholders are represented in some way. By contrast, the 

present case involves an issue between the Company and the Security Agent 

(relating to the release of the Transaction Security) in which the Secured Parties 

do not play a role: see above.  

 

b. In any event, given that the Company has consented to the joinder of Mr Gaul 

(being one of the Ad Hoc Noteholders), there can be no suggestion that the 

relevant legal arguments will not be fully ventilated. There is certainly no 

suggestion in Citicorp v Barclays or Citibank v Oceanwood that every single 

Secured Party needed to be joined or represented by a representative defendant.  

 

71. Indeed, there are similar cases of “noteholder litigation” in which the Court has heard 

submissions from the trustee alone without any participation by the beneficial 

noteholders. For example, in State Street Bank & Trust Co v Sompo Japan Insurance 

Inc [2010] EWHC 1461 (Ch), a note trustee applied for directions and invited the 

beneficial noteholders to participate in the application. At [28]-[30], Sir Andrew 

Morritt C stated: 

 
“Not the least surprising feature of this case is the absence of any Noteholder 
prepared to participate. As the Notes were issued in dematerialised form to 
Clearstream and Euroclear and are payable to bearer the Trustee is unable to 
ascertain the identity of all Noteholders. Nevertheless the interlocutory 
processes, which included advertisement, revealed KBC Investments Ltd, 
BAWAG, Unicredit, Uniqa and Nataxis as Noteholders. None of them was 
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prepared to take any part in the proceedings. In those circumstances I was 
grateful to counsel for the Trustee for his very helpful submissions but I think 
it is necessary to add a few words in relation to the position of a trustee in an 
application such as this. 
 
In view of the absence of any Noteholder prepared to participate I indicated 
before the hearing that I expected the Trustee to advance any arguments 
reasonably available to the Noteholders as a class. The response was a letter 
from the Trustee’s solicitors stating 
 

“we are mindful of our duties to the Court, but we write on behalf of 
our client to request that the Chancellor does not require us or our 
client's counsel to address the court on any arguments available to any 
side in this litigation.” 

 
The reason for this request was stated to be the wish of the Trustee “to 
maintain complete neutrality”. The letter indicated that if I was not minded to 
accept their request the Trustee should be formally ordered to make such 
arguments and an adjournment to enable such arguments to be advanced 
would be required. In the event I made no such order, granted no adjournment 
and received considerable assistance from counsel for the Trustee. 
 
Nevertheless I remain concerned that the duties of a trustee in seeking the 
assistance of the court should be properly understood. In the case of a private 
trust, including a pension scheme, the trustee has been likened to a watchdog 
for unrepresented interests, see Re Druce [1962] 1 AER 563, 568. The trustee 
is expected to assist the court in the varied circumstances indicated in 
paragraph 21.81 Lewin on Trusts 18th Edition and the cases there cited. Of 
course there are differences between those trustees and the Trustee in this 
case but those differences do not, in my view, lead to any difference in the duty 
of the Trustee to the Court. If a trustee, of any description, applies to the court 
he is expected to assist the court by bringing to the court’s attention any 
relevant legal proposition or argument affecting the position of unrepresented 
beneficiaries or parties. This is, in my view, but a specific application of the 
general duty to which Lord Birkenhead LC referred in Glebe Sugar Refining 
Company Ltd v Trustees of the Port and Harbours of Greenock [1921] WN 85 
to the case of particular fiduciaries. That said I am in no doubt that, in the 
event, the duty was amply observed and performed by Counsel for the 
Trustee.” 

 

72. In Citicorp v Barclays, Peter Smith J suggested that the noteholders would not be 

bound by the outcome of a claim against the trustee unless they were joined or 

represented by a representative defendant. See the judgment at [15]:  

 
“The Decision of the Chancellor above [in State Street Bank & Trust Co v 
Sompo Japan Insurance Inc [2010] EWHC 1461 (Ch)] enables the arguments 
that could be put forward by people who are absent to be put forward by the 
Trustee. I can well understand why the Chancellor permitted the Trustee to do 
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so but there is in my view a potential problem about his direction. Whilst the 
arguments can be submitted on behalf of such persons by the Trustee and the 
Court can actually determine them I do not see that any decision can bind the 
junior Noteholders unless they are party to the proceedings. It follows 
therefore that in my view it is quite possible for the junior Noteholders to sit 
on their hands during this hearing and see whether the result appertains 
which they desire. In the event they do not obtain the result they desire it is 
open to them to issue their own proceedings and seek to reargue the points.” 

 

73. However, with respect to the learned judge, this reasoning is plainly wrong (and the 

Chancellor was plainly right in State Street v Sompo). As explained above, CPR 

19.7A(2) expressly states that “any judgment or order given or made in the claim is 

binding on the beneficiaries unless the court orders otherwise in the same or other 

proceedings”. It follows that the outcome of the Claim will bind all of the Secured 

Parties in their capacity as beneficiaries of the Transaction Security. Peter Smith J did 

not refer to CPR 19.7A(2), and his judgment cannot therefore be relied upon in this 

regard.  

 

74. The analysis of Peter Smith J must also be read in context. As stated above, the issue 

in Citicorp v Barclays was whether certain noteholders should be disenfranchised 

from voting at a meeting of noteholders. On any view, that was an issue in which the 

noteholders had an interest. By contrast, in the present case, the release of Transaction 

Security is a matter for the Security Agent alone and does not require the joinder of a 

representative party on behalf of each category of the Secured Parties.  

 

75. For completeness, the Company has no objection to the joinder of the Issuer of the 

Senior Secured Notes (since the Issuer is a subsidiary of the Company and will adopt 

the same position as the Company). However, given that the Company (not the Issuer) 

is responsible for providing the relevant certification under Clause 15.1 of the 

Intercreditor Agreement, it is not understood why the Issuer needs to be joined.   

 

76. Finally, it should be noted that the Company does not intend to seek any adverse costs 

order against the Defendant (in its capacity as Security Agent or Senior Secured Notes 

Trustee).   
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C. THE EXPEDITION APPLICATION  

 

77. The Court will be very familiar with the legal principles relating to expedition. The 

law was helpfully summarised by the Court of Appeal in Petter v EMC Europe Ltd 

[2015] EWCA Civ 480 at [16]-[17]:  

 
“The court exercises its discretion to expedite proceedings against the 
backdrop that the courts are busy and that expediting once case will often 
slow the progress of others. For that reason, the overriding objective requires 
that there should be a good reason for expedition. But the categories of case 
in which expedition is appropriate are not closed. There may be many and 
varying situations in which expedition will be held to be just and appropriate, 
taking into account all aspects of the overriding objective and the court’s 
resources, and the interests of other court users in particular. 
 
Thus, as the judge was well aware from the authorities that had been placed 
before him, expedition will only be justified on the basis of real, objectively 
viewed, urgency. It is against that background that Neuberger LJ’s four 
factors from WL Gore and Associates GmbH v Geox SpA [2008] EWCA Civ 
622 are to be considered, namely (1) whether the applicants have shown good 
reason for expedition; (2) whether expedition would interfere with the good 
administration of justice; (3) whether expedition would cause prejudice to the 
other party; and (4) whether there are any other special factors.” 

 

78. Each of these factors is considered below.  

 

Is there a good reason for expedition? 

 

79. There is clearly a good reason for expedition. As set out above: 

 

a. Whilst the Group has sufficient liquidity to meet its obligations as and when they 

fall due in the very short term, further liquidity is required to be made available by 

no later than 17 July 2020.  

 

b. This state of affairs is not the fault of the Group. Rather, it has been caused by the 

COVID-19 pandemic – which has wreaked havoc on the UK economy and 

threatened the livelihoods of millions of people and the viability of many 

businesses.  
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c. The Proposed Transactions will enable the Group to access the additional liquidity 

that is required to ensure that the Group can continue as a going concern into 

2021. This will provide a significant benefit to the creditors of the Group (by 

preventing a cash flow crisis and a value destructive insolvency).    

 

d. In light of the position taken by the Ad Hoc Noteholders, it is difficult to see how 

the Proposed Transactions can proceed in the absence of declaratory relief from 

the Court.  

 

e. Accordingly, if any of the Proposed Transactions are to proceed, then the Group 

needs to obtain declaratory relief in advance of 17 July 2020. Due to the period of 

time required to sign the contractual documentation and arrange for the relevant 

funds to be paid, declaratory relief would in fact need to be granted at least five 

business days before the funds are required. In other words, declaratory relief is 

required by no later than 10 July 2020: see Murnane-2 at [7/1215].  

 

f. In the absence of an expedited hearing, the Claim will be nullified and defeated by 

the passage of time (regardless of the legal merits of the Claim). This is of course 

exactly why the Ad Hoc Noteholders have repeatedly asserted in correspondence 

that a lengthy trial will be necessary to determine the Claim. They know that, if 

they can prevent an expedited determination of the Claim, then the Claim will 

never proceed to trial and, they hope, the Group will be forced to enter into a 

transaction on their terms.  

 

80. It is the ultimate commercial objective of the Ad Hoc Noteholders to put the Group in 

a position where it has no choice but to agree to the Noteholder Financing Proposal. 

This is apparent from their assertion (in open correspondence) that the directors will 

act in breach of duty unless they agree to the Noteholder Financing Proposal. The 

Group should not be put in this position.  
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Would expedition interfere with the good administration of justice? 

 

81. This topic “includes having a sensible timetable leading up to the hearing, and it also 

includes the interests of parties to other cases”: see WL Gore and Associates GmbH v 

Geox SpA [2008] EWCA Civ 622 at [30] per Neuberger LJ.  

 

82. The proposed procedural timetable is set out in the draft expedition order [3/18]. In 

summary, it is proposed that:   

 

a. The Claim will be determined on an expedited basis at a hearing before a High 

Court Judge in the Financial List (the “Expedited Hearing”) with a hearing time 

estimate of two to three days and a reading time estimate of one day. In the event 

that no full-time Judge in the Financial List is available, it is considered that this 

case would be suitable for a Deputy Judge.  

 

b. The reading day will be Tuesday 30 June 2020 (or the first available date 

thereafter) and the first day of the Expedited Hearing will be Wednesday 1 July 

2020 (or the first available date thereafter). The following points should be noted:  

 

i. This timetable is designed to provide the Court with sufficient time to write a 

judgment and/or give a decision in advance of 10 July 2020.  

 

ii. However, if it is considered that the Court would require less time to write a 

judgment, then the date for the Expedited Hearing could be moved until later in 

the first week of July (and the other dates set out below could be adjusted 

accordingly).  

 

c. The Defendant will be permitted to rely (if so advised) on a report from a single 

expert on New York law in answer to the report of Judge Smith, to be filed and 

served by 4pm on Wednesday 24 June 2020. As to this:  

 

i. The Proposed Transactions were formally notified to the Defendant by letter 

dated 12 June 2020, and the Defendant was notified that it should instruct an 

expert on New York law by letter dated 15 June 2020.  
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ii. Thus, the Defendant will have had (at least) nine days to obtain an expert 

report. It is respectfully submitted that, in all the circumstances, this is a 

sufficient amount of time.   

 

If Mr Gaul wishes to adduce any expert evidence of New York law, he will need 

to comply with the same timetable.  

 

By the same deadline for the service of expert evidence (i.e. 4pm on Wednesday 

24 June 2020), the Defendant will file and serve any evidence of fact in answer to 

the Claim. Given that the essential facts of the Claim were notified to the 

Defendant on 12 June 2020, the Defendant has effectively had 12 days to form a 

view on the Proposed Transactions and draft evidence in answer. The Defendant 

itself acknowledged (in BCLP’s letter dated 15 June 2020) that an application for 

declaratory relief would likely be necessary, and expressly asked to be joined as a 

Defendant. That being so, it is highly likely that the Defendant has already begun 

to prepare its evidence in answer. 

  

If Mr Gaul wishes to adduce any evidence of fact, he will need to comply with the 

same timetable.   

  

d. By 4pm on Friday 26 June 2020, the Company will (if so advised) file and serve 

evidence of fact in reply. This provides a very limited amount of time for the 

Company to file evidence in reply, but the Company will comply with this 

deadline in order to ensure that the timetable works.  

 

e. Skeleton arguments will be lodged and exchanged by 4pm on Monday 29 June 

2020.  

  

83. It is acknowledged that this is a tight timetable. However, it is not a timetable that 

interferes with the good administration of justice. The Defendant is a financial 

institution with access to legal advice and representation of the highest quality. 

Likewise, Mr Gaul is a representative of a group of hedge funds and distressed debt 

investors who have instructed another very experienced firm of solicitors (Paul 
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Hastings). The timetable will ensure that the parties have a proper opportunity to file 

evidence and submissions, and will ensure that the Court has a full opportunity to 

write a judgment.  

 

84. An order for expedition may well affect the interests of other litigants, since several 

days of judicial time will be taken up at short notice. This is an inherent feature of any 

request for expedition (and of course is why expedition is not granted without a good 

reason). However, it is respectfully submitted that the interests of other litigants must 

be considered in light of the global economic depression caused by the COVID-19 

pandemic. As to this:  

 

a. The pandemic has already caused the GDP of the United Kingdom to fall by 

20.4% in a single month (April 2020), and the Bank of England has forecast that 

the economy will suffer the largest contraction in 300 years.  

 

b. In those circumstances, a reasonable user of the Business and Property Courts 

would appreciate that urgent financial restructuring matters (such as the present 

case) may take priority over other litigation. This is an inevitable consequence of 

the crisis that has now engulfed the world economy. If a large business employing 

thousands of people across the UK needs urgent declaratory relief to avoid 

running out of money as a result of the COVID-19 pandemic, then it is fair and 

just to grant expedition.   

 

85. The purpose of the Financial List is to provide “fast, efficient and high quality dispute 

resolution of claims related to the financial markets”: see paragraph 1.3 of the 

Financial List Guide. When the Financial List was introduced in July 2015, the Lord 

Chief Justice said:  

 
“I hope that this initiative will promote the rule of law both nationally and 
internationally. At the national level it does so for the reasons I have already 
outlined. At the international level it does so through acting as a beacon. The 
courts and the judiciary of this jurisdiction are widely respected throughout 
the world, for their expertise, knowledge of the markets, their incorruptibility 
and their independence. 
 
The new Financial List – embodying these virtues – will set an international 
benchmark. The new list will not only encourage international litigants to 
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continue to use our courts, the principles they embody and their 
jurisprudence, but in doing so they will help to raise standards. Setting the bar 
high here will help to raise the bar high across the world.” 

 

86. It is respectfully submitted that the Financial List can and should respond to the 

COVID-19 pandemic by granting expedition in a deserving case.  

 

Would expedition cause prejudice to the other party? 

 

87. It is submitted that expedition would not cause prejudice to the Defendant or Mr Gaul 

(or, if there is any prejudice, it does not outweigh the factors in favour of granting 

expedition). As set out above: 

 

a. The Defendant and Mr Gaul are sophisticated parties with access to legal advice 

and representation of the highest quality. The proposed timetable will ensure that 

the parties have a proper opportunity to file evidence and submissions, and will 

ensure that the Court has a proper opportunity to write a judgment.  

 

b. The Proposed Transactions were formally notified to the Defendant on 12 June 

2020, and the Defendant was notified that it should instruct an expert on New 

York law on 15 June 2020.  

 

c. The Defendant itself acknowledged (in BCLP’s letter dated 15 June 2020) that an 

application for declaratory relief would be necessary, and asked to be joined as a 

Defendant.  

 

d. So far as Mr Gaul is concerned, Paul Hastings has been corresponding with the 

Group since 20 May 2020 in relation to the release of the Transaction Security.  

 

88. To the extent that an expedited timetable would cause any prejudice to the Defendant 

or Mr Gaul, this is outweighed by the prejudice to the Company that would result 

from a delay to the determination of the Claim.  
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Are there any other special factors? 

 

89. Save for the matters set out above, there are no other special factors.  

 

D. CONCLUSION 

 

90. The Court is respectfully asked to give directions for an expedited hearing of the 

Claim in the manner set out in the draft order [4/21].   

 
Tom Smith QC 

Ryan Perkins  
South Square  
18 June 2020  

tomsmith@southsquare.com 
ryanperkins@southsquare.com 


